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Record, PL 16> -171, for COptes OF Lyundes Letters to Cowdrey.) 

Mr. Aaron S. Bright, formerly one of the presidents of the Minne 
sota Company, testified that, after the decision of the Supreme Court 
1 oa. . * . : . t . = . 
of the United States in 1868,in the James case, on the Litchfield judg- 
ment, that the Milwaukee and Minnesota Railroad Company respected 
and com plied with the perpetual iInjunetion. which was granted, re- 
straining the corporation from interfering in any way or manner with 
the property, and practically from exercising any of the functions and 

franchises of a corporation (Complainant’s testimony, Record 


a Vv; (i. pp. 
519-521). 
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The opinion of Mr. Justice Nertson, in the James case, decided, ac- 
cording to its own words as follows: i 
st Phe sale therefore must he set aside. and the Milwaukee and Min- 
**nesota Company be pe Pr pe 1? lly enjoined Irrom setting up any right . ) 
‘or title under it: the mortgage to remain as security for the bonds 
‘in the hands ot hona fide holde rs for vaiue and that the judgment 
‘reditors, the complainants, be at liberty to enforce their iudgments 
“against the defendants herein, subject to all prior liens or incum- 
‘S hrances (See Appendix CO il] or 4 omplaint, Record, p. 193.) 
The judginent entered on the mandate (July 9, 1868), decreed : 
2 * Therefore it is ordered, adjudged and decreed that 
‘said foreclosure and sale of said Barnes mortgage be and the same 
‘hereby is set aside, vacated and annulled, and the said defendant, the 
“Milwaukee and Minnesota Railroad Company, is perpetually restrained 
“and enjoined from setting up any right or title under it, to the said 
“railroad of the said LaCrosse and Milwaukee Railroad Company, its 
rollin 4 stock, fixtures and appurtenances, or to any of the property, 
real, personal, or mixed, of said Railroad Company, or of the income 
of said railroad. That said mortgage, 80 civen by said LaCrosse and 
“ Milwaukee Railroad Company, be and remain as a security for the 
‘“ bonds issued under it, in the hands of bona fide holders for value, with- 
out notice (See Appendix LO Bill of Complaint, léecord, p. 197.) 
The said judgment entered on the mandate further provided for 
itting off all equity of redemption and claiin by the Minnesota and 
LaCrosse Company, and all persons claiming unde! them subsequent 
to Oetober 5. 1858. (/2ecard: p. 198.) 
. : 
Ar tho ati Crt a. 
Ln examination of the following eases will clearly demonstrate that 
yy the regular current of judicial decisions in several States, when. 
ever « foreclusure or exeenticn Sale is set aside by the court, a Re-sale 
is ordered, or necessarily follows. <A railroad mortgage cannot in the 
ature of things remain suspended between heaven and earth, fore- 
sed and not foreclosed. The mortgage is a distinct entity; if it is 
Ol sed it ¢ not eXIst as a mortgage lien [t is either dead or alive. 
A de d Mo! Le or ude . 3 > he sel aside in a ereditor’s sult 
is to the judgmer L ere dito ( niy. LVI u it in foree so far as such a0 
iction is coneerned as Cw boe oric | parties. 
\ deed, mortgage or judgment may, for various reasons, be valid 
good as wer le original parties, and voidable as to creditors; 
< 
tf ¢ S to for re 4 licial Sale on execution or otherwise. 
When this is set aside, it is destroyed entirely. There cannot bea 
ew e or new foreclos with the old one outstanding and valid as 


o parties to such a sale. 


Do 


Messrs. Barlow, Larocque and McFarland, a celebrated firm of rail- 
road lawyers in New York, have given their legal opinion as follows: 


“In the case of James and others against the Railroad Company, 
6 Wallace, 752, the Supreme Court of the United States held all the 
proceedings under the attempted foreclosure and sale nnder the Barnes 
mortgage to be void, but at thesame time the court held this mortgage 
to constitute a valid outstanding security for the bona fide holders of 
bonds issued under this mortgage. 

From this decision, it follows that the Milwaukee and Minnesota 
Railroad Company obtained no title whatever through this foreclosure 
vs } ee Le Se ’ ica - a aa ; . 
sale and purchase. The whole proceeding was void, no legal conse- 
quences attached to it, and in point of law, the bona fide holders of 
bonds under the Barnes mortyage stood upon the same footing exactly 
as thougl: no proceeding for a foreclosure had been had.” (See Appen- 


dix No. Zz.) 


S 1. “ /leld, also, that the fact of the foreclosure in the name of the 
Excel ange Bank, having been made by the plaintiffs for their own 
benefit and condueted by their attorney, did not estop the plaintiff from 
insisting in this action, that the mortgage had not been regularly 
foreclosed. 

‘*'The statute gives no effect toa foreclosure by advertisement, unless 
conducted as prescribed in the statute. There must be an affidavit of 
the fact of the sale made by the person who acted as auctioneer ; an 

ffidavit nel the publication of the notice of the sale made by the 
sl nter of the paper, or his foreman, and an athdavit of the affixing a 
copy of the notice on the outer door of the court-house.” 


’ ‘ 4 <>) T> % 3 -. ‘ ‘ 
ompany v. Goss, 156 Dbarbours sup. 4 t. tep. 


3 2. ** A sale of real estate, under a proceeding which is afterward 
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“The Z gat effect Of a judgn lent setting aside a foreclosure and sale is 
ey «4 


1? 
to vacate and annul All the proceedings, and to restore the mortgage to 
the SATE position af occupied before che procecalings were commenced. 
‘The judgment does not (Se SLLOY Lsié Laer OF the 1740)/ lgage which still 
om . J ¥ | ; “ 
Pemains 2z7707TCe § and 14EW Proceéaings to forec! lose rhe mortgage, and 
; . ; . " 7 . . 
for A&A saic of the e ahameawcets may be commenced by tne mortgagee. It 
does not req uire an aff prmatw qudqment oi the court, after proceed- 
> . ; ; ] . . -< _ ] . * " ‘ : ; 
ings to foreciose a mortgage have been var ited and set aside for iFreg- 
] _ ’ > >}! oy ; " é f J . 7] eZ ) .Z a4 ha 5 
ularity, I fraud and collusion, fo reinstate the mor tyage and restore ite 


lien upon the premises. 
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The 6 Judd” Trust and the Farm M rigage Creditors and Ntockholders 
, 
oF the La Cros ep (/n? Dany. 
§4Tbe sum of onehundred and forty-nine thousand eight hundred 
dollars ($149,500) of the Third Mortgage Bonds, assigned to Dr. Stod- 


dard Judd in trust for the farmers, are still outstanding, and produced 
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mn ecourt physicauy nneancelied in any tnanner, apd three hundred and 
elghty-nine thonsand four hundred dollars ($389,400), supposed to 
have been burned or destroyed by Dr. Judd, are legally outstanding 


in the BAe manne: and LO the same extent as those whieh have been 


preserved uncancelled, and which are now produced in court, 

At the regular annual meeting of the stockholders of the LaCrosse 
Company held in May, 1858, at Milwaukee, a resolution was a0 
urging upon the Board of Directors the execution of a Third Mort- 
gaye for the purpose of taking up, or funding the large floating and 
unsecured indebtedness of the corporation. 

This recommendation was sB00n thereafter acted upon by the new 
board of directors and a resolution was passed June 1, 1858, for this 
purpose. 

This resolution, Aone other things, provided in the words following 
= 4 4 debt ‘has accumulated for rolling stock, 
and materials furnished and provided, and labor performed, for the 
La Crosse and Milwaukee Railroad Company, which remains unpaid 
and unsecured by any mortgage or other security upon the road or 
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other property of said COTH pany , and whereas, “a large number of per- 
sons along the line of the road in Wisconsion have mortgaged their 
farins to the company to ald In the const! netion, which farm inortgages 
have been used by the company with the stipulation on its part to pay 
the interest aceruing thereon, and a failure to pay which interest would 
produce great distress among the farm mortyage hoiders: and whereas, 
it is necessary that immediate provision be made for paying off such 
Hoating debt of the company, and for the avyinent of the AC ‘rued and 
accruing interest on such farm mortgages and the other just indebt- 


or 


. 


edness of the company, and also to provide for taking up and cancel- 
ing said farm mortgage when deemed expedient ; therefore 


‘¢ Resolved. etc... ete. 


1858, July, 16th, 

The following resolution on this subiect Was also passed DY the foard 
of Directors. 

” On motion, — Resolved that there be ane is hereby set apart 48 A})- 


propriated, five hundred thousand dollars (8500, 000) of the Third 
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be necessary) in retiring the farm mortvagce bonds. so called, Or in s8e- 
Curing a provision for the covenants of this ¢ ompany, with the farm 
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6. That there was a case pending on the bankruptcy side of 
said court, during 1879, 1880 and 1881, numbered 2105, and that 
during said time moneys, amounting to $38,300, belonging to 
that case, were deposited in said | 
Clerk Bowen and his successor, Converse. 
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the opinion that upon the foregoing facts the law of the case 
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THE QUESTION AT ISSUE. 
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belonging to ease No. 2105 was improperly paid Out by the. 
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placed in its custody by the court, has been paid out by the 
order of the same court—not only to the parties to whom the 
court directed it to be paid, but to parties who were entitled 
to receive such amounts from the court—parties whose money 
had passed into the possession of the court as a trust fund 
to be paid to them, as was done, and who were as much en- 


titled to receive it from the court as defendant in error. 


It is evident that if the bank had kept the account, as is 
now claimed it should have done, the loss would have occurred 
just the same, except that it would have been transferred to 
other creditors of the court. The parties who are now suing 
would have obtained their money, but the other creditors, who 
have been, it 1s said, improperly paid whose money had, in 
fact, been paid into court in trust for the Mm, and whose equities 
against the court were, therefore, just as great as those of the 
defendant in error—would have lost the money to which they 


were entitled. Their only remedy, it is conceded, would be 
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defiance of such directions. To sustain the position it 1s nec- 


essary to insist that, because of the manner in which the ac- 
count was kept, the bank was chargeable with notice of facts 
which made it its duty to act in direct opposition to the orders 


of the court through its officer—that made it its duty to refuse 


the: payment of checks drawn upon a fund in its custody to 


the credit of the drawer. 
In this view of the case, the duties of the bank were not merely 
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here the principle cited from the decision of the Supreme Court 


hag.its application. Asis there said, so long as the account is 

drawn against by the trustee, as such, 

sume that the trustee is 1n the course of lawfully performing his 

duty.” The bank has no right to control the trustee in the exe- 
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sert that no well considered case can be found which holds a 


contrary doctrine. 


A number of cases are reviewed by the court, all of which 
maintain the same distinction. In Duncan vy. Jourdan, 15 Wall. 
165, Jourdan held certain stock as urustee, which he pledged with 
a bank to secure a loan for his own private benefit. The certifi- 
cates of stock pledged showed on their face that they were held 


by him as trustee for. Mrs. M. T..B. Jourdan, and the bank knew 
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to pay the funds to a stranger, the depository is bound to honor 
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